0 7 February 15. 1781. | 

UNTO THE RIGHT HONOURABLE, 27 
4 . | 
The Lords of Council and Seſſion, 

| T H . * 
E 

o F 


The Magiſtrates and Kirk-ſeſſhon of Queensferry, 


HuMBLY SHEWETH, 


HAT in-the proceſs againſt the petitioners, at the in- 
ſtance of the pariſh of Kirkliſton, to which proceſs the 
pariſhes of Largo and Dalmeny were made parties, your 
Lordſhips were pleaſed, on the 6th February 1781, to reb.6. 1787. 

pronounce the following interlocutor. Upon report of Lord 
% Flliock, and having adviſed the informations for the ſeveral 
© parties, the Lords find, That the burden of maintaining and 
% ſupporting Helen Reid and her children does lie upon the pa- 
„ riſh and town of Queensferry, and upon the heritors, kirk-ſeſ- 
© fon, magiſtrates, rown-council, and community of ſaid parith 
„ and town: Find the ſaid pariſh and town of Queensferry liable 
in payment to the parith of Dalmeny in their expences, 
„ which the Lords modity to L. 3, 3s. Sterling; and decern 
© therefor, and for the expence of extract, as the ſame ſhall be 
certified by the collector's certificate; but find no other expences 
„due to any of the parties: and remit to the Lord Ordinary to 
© hear parties on the other points in the cauſe, and to do therein 
as he ſhall ſee juſt,” 8 | 
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This interlocutor the petitioners humbly beg leave to ſubmit to 
your Lordſhips review; not that they intend to trouble the court 
with reconſidering all the points which were formerly ſtated : they 
were indeed adviſed, that the authority of ſtatute, which provides, 
that the pariſh where poor perſons are born {hall have the burden 
of their maintenance, when the place of birth is clearly known, 
mult be the rule; and therefore they cited the pariſh of Dalmeny. 
But your Lordſhips having, by former deciſions, eſtabliſhed it as a 
principle, That the burden of maintaining the poor ſhould lie upon 
the pariſh where they had their laſt three years reſidence; and having, 
upon this occaſion, again adhered to that principle; the petitioners 
ſhall fay nothing upon that head, but ſhall confine themſelves to 
this ſingle queſtion, Whether, upon the legal and rational con- 
ſtruction of the laſt three years reſidence, the burden of main- 
taining this woman and her children ſhould lie upon them, or up- 
on the pariſh of Largo? and they hope to ſatisfy your Lordſhips 
of the latter propoſition. 

Helen Reid, the poor woman, or pauper, to adopt the conciſe 
Englith phraſe, had ſuch a reſidence in the pariſh of Queensferry 
as can be reckoned ſuch only by the narroweſt conſtruction. 
Her huſband Robert Muir was engaged in the precarious employ- 
ment of driving the ſtage-coach between Edinburgh and the Halls, 


which laſt place is in the pariſh of Dalmeny; and the houſe in 


which his wife lived, and where he uſed alſo himſelf to come and 
ſlzep, is proved to have been upon the confines of the two pa- 
riſhes, ſo that it flands halt in the pariſh of Dalmeny, and half 
in that of Queensferry ; though indeed it appears, that what was 
occupied by them was in Queensferry. If therefore the pariſh of 
Largo pleads upon narrowneſs in point of time, the petitioners 
can plead upon narrownelſs in point of ſpace. 

As to the laſt three years reſidence of this poor woman, the fact 


is, that her huthand became the coachman of Mr Durham of 


Largo, and that the refidence of his family was in the pariſh of 
Largo for the laſt three years preceding this preſent proceſs being 


brought. 
The proof is ſhort and diſtinct, and the whole of it ſhall now 


be laid before your Lordihips. 
John Sclkrig feuer in Largo, aged 60 and upwards, depones, 
* That Robert Muir coachman to Mr Durham of Largo, took a 


** houſe from the deponent in the pariſh of . and, with He- 
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fen Reid his ſpouſe and family, entered to the poſſeſſion about 
eight or ten days, or ſo, after the term of Whitſunday 1772, 
* for which they paid him rent from that term to Whirſunday 
„% 1775 : That Robert Muir having gone to Edinburgh with his 
** maſter, was taken ill in the month of January 1775, and being 
put into the Royal Infirmary there, died ſome time in that 
month, or in the heginning of February, as the deponent was 
informed. Depones, That Helen Reid his widow continued 
* with her children in the pariſh of Largo until the 4th day of 
April ſame year, when ſhe went to Kirkliſton with her chil- 
„ dren, alongſt with her brother and fiſter, who came to Largo 
„ pariſh for her: That before ſhe went away, part of her furni- 
ture was ſold by ronp, and part of it left in the houſe for pay- 
ment of the defunct's debts, which was ſold within a few days 
* after ſaid 4th of April. Cauſa ſcientiæ patet, Oc. 

Eliſabech Yule, ſpouſe to the preceding witneſs, aged 50 and 
* upwards, depones, and concurs with the preceding witneſs in 
omnibus, and gives the ſame cauſe of knowledge, &c. 

Your Lordſhips then will be pleaſed to confider the queſtion in 
this ſimple point of view, that if any perſon had in ſummer 1775 
aſked Helen Reid, where her reſidence had been for the laſt three 
years, would not the have anſwered, In the pariſh of Largo? That 
would have been the plain and natural anſwer, And had ſhe been 
deſired to produce a certificate of her good character from the mi- 
niſter of the pariſh where ihe laſt reſided, would ſhe not have ap- 
plied to the miniſter of Largo, and no other? for indeed the bro- 
ken weeks of April and May, which elapſed after her happening 
to leave Largo before the term, would have been underſtood to go 
for nothing. 

If the maxim, Dies inceptus pro completo habetur, can from ana- 
logy be juſtly applicable to any other caſe, it ſhould have in- 
fluence here; for a year's reſidence is in the eye of law a refi- 
dence for the chief part of the year; and in proportion, as the 
deficiency has been flight, it will be the more eaſily overlooked, 

It is here objected, That Helen Reid did not enter to poll: hon 
of the houſe at Largo till about eight or ten days or fo Acer Wit 
ſunda) 1772, and that the left it on the 4th April 1775 

At the utuzoſt, therefore, there could be only an "bl nce of 
fifcy-one days curing the yhole ſpace of thre? vears, wh: ch being 


divided, will not make an abſence of three weeks each year. 
Now, 
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Now, the petitioners do humbly contend, that there ſhould not 
be ſuch a preciſe judaical conſtruction put upon the expreſſion, 
three years reſidence, as that it ſhould be neceſſary to have an ac- 
tual reſidence of every day of every one of the three years. 

Yet there is, with ſubmiſſion, no alternative between this con- 
ſtruction, and what the petitioners humbly conceive to be the 
more rational and liberal one, viz. That where the known and 
eltabliſhed reſidence has, upon a general view, been in any parti- 
cular pariſh, ſmall deficiencies of that reſidence are not to be re- 
garded. 

It will be confidered by your Lordſhips, that it can make no 
diflerence whether any inconſiderable deficiency of actual reſidence 
has happened all at once, or at different periods, during the three 
years reſidence, in the ſenſe in which the petitioners underſtand 
it. Suppoſing, therefore, that this poor woman had once a- quar— 
ter had occaſion to leave her own houſe, and go out of the pariſh 
of Largo for four or five days, to receive a ſmall penſion for ha- 
ving nurſed a gentleman's child, or to diſpoſe of the yarn which 
the had ſpun, at a proper market, or upon any other account, 
would it not {till have been held, that her reſidence was, in the 
pariſh of Largo? for if that were not to be held, the conſequence 
would be, that ſhe muſt be conſidered as having no reſidence at 
all during theſe three years; and indeed, even as it is, the argu- 
ment againſt the petitioners muſt go ſo far as to maintain, that 
the had no reſidence in Largo but for one year, becauſe there was 
a deficiency of actual reſidence both at the beginning of the firſt 
year and at the end of the laſt. 

But the petitioners flatter themſelves, that upon reconſidering 
this caſe, which is of conſequece in point of precedent, your 
Lordihips will ſee good reaſon to be of opinion, that the proper 
and legal reſidence muſt be underſtood to be the place which, du- 
ring the three years, has been the known home or domicil of the 

Auper. 
. it is plain, that in this caſe the domicil of Helen Reid was 
inthe pariſh of Largo from Whitſunday 1772 to Whitſunday 1775 ; 
and that althe ough by the melancholy event of her huſband's death 
{he left her home in the month of April, yet it ſtill remained her 
houſe, and part of her furniture was left in it, which was after- 
wards {old for payment of her huſband's debts, but which ſhe 
Was intitle! to have kept in the houſe till the term-day, it being 
her 
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her houſe, her home, her legal reſidence till that day; and it can- 
not be controverted, that if ſhe had choſen, ſhe might have re- 
turned to it, and have lived in it till the full period of her right 
was expired. 

But, with great ſubmiſſion, actual perſonal reſidence during e- 
very part and portion of the three years cannot be required; and 
what the petitioners muſt confider as a ſtrong circumſtance will 
be particularly attended to by your Lordſhips, which is, that un- 
til Whitſunday 1775 Helen Reid had her legal domicil in the pa- 
riſh of Largo, and had a domicil in no other pariſh; a ſummons, 
therefore, could not have been executed againſt her but at her 
dwelling-houſe or place of reſidence in Largo. 

Neither will your Lordſhips be unmindful, that perſons who 
are in ſuch a ſituation as to come upon the liſt of poor, ſeldom re- 
ſide for the full ſpace of three years in one pariſh: fo that if the 
expreſſion ** three years reſidence” is to be fo very rigidly taken, 
it may be exceedingly difficult to apply the ſalutary principle eſta- 
bliſhed by practice, and ſanctified by a folemn judgement of your 
Lordſhips; which, notwithſtanding the ſtatutory proviſion of lo- 
cus originis, when that can be aſcertained, is now underſtood to be 
our law. _ i | 

It will alſo readily occur to your Lordſhips, that the induQtve 
cauſe of making the laſt three years reſidence the rule for burden- 
ing a pariſh for the maintenance of a pauper, is the reaſonable 
conſideration, that the place where a perſon has reſided for a con- 
ſiderable ſpace immediately before falling into indigence ſhould 
take that burden; and that it ſhould not be neceſſary to go back, 
and make inveſtigations as to former periods of reſidence in other 
places. It happens in this caſe, that the pauper had a kind of 


\ . — . 
refidence in the Queensferry for ſome years, though not imme 


diately antecedent to the three years in which ſhe had a houſe in 
the pariſh of Largo; for ſhe went from Leſlie to Largo; but it 
might have ſo happened, that ſhe had not reſided for any conſi- 
derable ſpace of time in any other pariſh than Largo for perhaps 
twenty or thirty years. And would it not have been very ſtrange, 
and not a little hard, if there had been ſuch a retroſpective burden 

impoſed ? 
It appears to the petitioners, that the regulation eſtablithed by 
your Lordſhips muſt have been ſuggeſted by the act 1672, in 
B which 
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6) 
which alone the period of three years is mentioned; and that act 
directs “ liſts to be made of the poor in each pariſh where they 
** were born, and in what parithes they have moſt haunted during 
the laſt three years.” 

That Helen Reid, during the laſt three years, moſt haunted in 
the pariſh of Largo, is moſt certain: for the petitioners do, with 
ſubmiſſion, think, that it muſt be by a very ſtrict conſtruction in- 
deed, if the ſhall not be held to have had her re/tdence there for 
the laſt three years. And, upon the whole of this argument, 
they hope, that your Lordſhips, upon reconſidering the caſe, will 
think, that they are contending for the moſt juſt and rational con- 
ſtruction. 

They have only one word to add, as to the expences your Lord- 
ſhips have found due to the pariſh 'of Dalmeny. They, with great 
deference, apprehend, that their making Dalmeny a party for ha- 
ving the queſtion reconſidered as to the place of birth being 
liable, was not ſuch a ſtep as ſhould ſubject them in any cen- 
ſure, 


May it thereſore pleaſe your Lordſhips, to alter your mterlocutor, 
and to find, That the burden of maintaining the ſaid Helen 
Reid, and her children, lies on the pariſh of Largo; and alſo 
to fini, That the petilioners are not liable in any expences to the 
Pa, iſ of Dalmeny. | 


According to juſtice, &c. 
JAMES BOSWELL. 


